(A) Is the entity of a type which

Yes

(B) Is it carrying on a relevant
activity?

(a) banking business;

falls within the economic
substance legislation?

(i) A company within the
meaning of s.3(1) of the BVI
Business Companies Act

(ii) A foreign company within the

A4

(b) insurance business;

(c) fund management business;
(d) finance and leasing business;
(e) headquarters business;

(f) shipping business;

(g) holding business;

(h) intellectual property business;

meaning of section 3(2) of the
BVI Business Companies Act,
2004 registered under Part X|
of that Act NO
(iii) A limited partnership within
the meaning of section 2 of
the limited partnership Act
(iv) A foreign Limited partnership
within the meaning of section

OUT OF
SCOPE. ES
LAW DOES
NOT APPLY

(i) distribution and service centre
business.

NO

2 of the Limited Partnership
Act, 2017 registered under
Part VI of that Act

(D) Can it produce Evidence which the
competent authority will accept as
demonstrating that an entity is resident for
tax purposes in another jurisdiction which
includes:-

(a) a letter or certificate from, or issued by, the
competent authority for the jurisdiction in
question stating that the entity is considered to be
resident for tax purposes in that jurisdiction.

(b) an assessment to tax on the entity, a
confirmation of self assessment to tax, a

tax demand, evidence of payment of tax, or any
other document, issued by the competent
authority for the jurisdiction in question.(Rule 5)

(c) An entity whose only sources of income from
relevant activities are subject to tax in a
jurisdiction outside the BVI will be regarded as
resident for tax purposes in that jurisdiction (Rule
7)

Yes
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Yes

(C) Is it resident for tax purposes in
a jurisdiction outside the BVI (and
which is not on the EU List of non
cooperative jurisdictions for tax
purposes*?)

*American Samoa, Aruba, Barbados,
Bekize, Bermuda, Dominica, Fiji, Guan,
Marshall Islands, Oman, Samoa,
Trinidad and Tobago, UAE, US Virgin
Islands, Vanuatu

NO




THE INFORMATION CONTAINED IN THIS DOCUMENT IS BASED ON THE CURRENT
ECONOMIC SUBSTANCE LEGISLATION AND THE DRAFT CODE AND MAY BE SUBIJECT TO
CHANGE. THIS DOCUMENT SHOULD NOT BE CONSIDERED A LEGAL OPINION OR TAX
ADVICE AND SHOULD NOT BE RELIED UPON AS SUCH. IF YOU WISH TO RECEIVE A LEGAL
OPINION OR TAXADVICE ON THE MATTER(S) IN THIS DOCUMENT PLEASE CONTACT
OUR OFFICES AND WE WILL REFER YOU TO AN APPROPRIATE LEGAL PRACTITIONER.

FREQUENTLY ASKED QUESTIONS
General
1. What is economic substance?
The EU adopted a resolution on a Code of Conduct for business taxation, the aim of which was counteracting
the effects of zero tax and preferential tax regimes around the world including Bermuda, the British Virgin
Islands, the Cayman Islands, Guernsey, Isle of Man and Jersey. Entities which seek to take advantage of another

jurisdiction’s zero or low tax regime, while carrying on their business substantially in another jurisdiction will
be required to:

a) ensure that the substance of the relevant activity is carried on within that jurisdiction, or
b) discontinue the activity, or modify it so it no longer falls within the scope of a relevant activity, or
c) demonstrate a tax residence in a jurisdiction outside the BVI.

2. Does Economic Substance apply to my entity?

In order to determine whether an entity is obliged to comply with the economic substance legislation, the
following questions need to be addressed:

a) is the entity of a type which falls within the economic substance legislation?

b) ifitis, is it carrying on a relevant activity?

c) ifitis carrying on arelevant activity, is it resident for tax purposes in a jurisdiction outside the BVI (and
which is not on the EU list of non-cooperative jurisdictions for tax purposes).

Only if the answers to a) and b) are affirmative and the answer to c) is negative will the economic substance
requirements apply to the entity.
3. How is economic substance assessed?

Economic substance will be assessed over a period of time, called a financial period. See paragraph 26 under
Reporting for more information.

An entity which does not receive income during a financial period will still be required to complete an

Economic Substance Return if it conducts a relevant activity.

4. How does a BVI entity show substance?
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There are three aspects to showing economic substance:

a) direction and management in the BVI;
b) adequate expenditure and employees and appropriate premises in the BVI; and

c) core income generating activities carried on in the BVI.

What are ‘relevant activities’ and ‘core income generating activities’?

Please see Schedule 1 for a list of the relevant activities and core income generating activities.

How do | demonstrate that my company’s relevant activity is directed and managed in the BVI?

For the relevant activity to be directed and managed from the BVI there must be an adequate number of board
meetings held in the BVI, having regard to the nature of the relevant activity, and its importance in the overall
business of the legal entity. For a board meeting to be held in the BVI there must be a quorum of directors
physically present in the BVI. The directors of the legal entity attending such meetings must include among
their number adequate expertise to direct the relevant activity. Decisions of the Board regarding the relevant
activity must be minuted, and minutes of those decisions must be kept in the BVI.

PBVI provides Director services to my entity. Is that sufficient to show my company’s relevant activity is
directed and managed in the BVI?

It should be noted that what is required is that the relevant activity is directed and managed in the BVI, not
the legal entity which carries on the relevant activity. Where the legal entity’s only business is the relevant
activity or activities in question, then that will mean that the entity itself must be directed and managed from
the BVI.

See also question 5 above.

What will be the general approach to the construction and application to the legislation?

A pragmatic and commercially realistic application of the criteria such as the “adequacy” of expenditure and
employment, the “suitability” of employee qualifications and the “appropriateness” of premises will be
applied and will take in to account the usual way in which businesses carrying on the relevant activity on a
commercial basis are structured and operate.

Relevant Activities

9. My company conducts more than one relevant activity. Do the economic substance requirements apply to

all the relevant activities?

Yes. It is possible for an entity to carry on more than one relevant activity at a time. In that situation
the economic substance requirements must be satisfied in relation to each is economic activity
carried on.

10. Is an Investment Fund subject to Economic Substance requirements?
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11.

12.

No, an investment fund is not a relevant activity. It is outside the scope of the economic substance
requirements in the same way as all other forms of business activity which are not specifically mentioned. Of
course, if a legal entity carries on other activities besides being an investment fund, and those activities do
constitute a relevant activity, the economic substance requirements will have to be fulfilled in respect of those
other activities.

Is Fund Management a relevant activity?

Yes, fund management business means the conduct of an activity that requires the entity to hold an
investment business license pursuant to the Securities and Investment Business Act, 2010 (see Schedule 1).

If my entity lends money to a third party, will it be considered to be conducting Finance Business within
the meaning of a Finance and Leasing Business?

Finance and leasing business means the business of providing credit facilities of any kind for consideration. For
example, if interest is charged.

An entity which provides credit as an incidental part of a different sort of business, for example, supplying
goods on credit will not be treated as carrying on a finance and leasing business. Only where the provision of
credit can be seen to be a business activity in its own right will the entity be treated as if its business or part
of its business is a finance and leasing business. Entities which hold debt or debt instruments for the purpose
of investment will not be regarded as being in the business of providing credit facilities.

Tax Residence

13.

14.

15.
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Where is my company tax resident?

By virtue of the ES law and by incorporation, a BVI entity is automatically tax resident in the BVI. However, a
BVI entity may be tax resident outside of the BVI subject to provision of the following evidence:

a) A letter or certificate from, or issued by, the competent authority for the jurisdiction in question stating
that the entity is considered to be resident for that purposes in that jurisdiction

b) As assessment to tax on the entity, a confirmation of self- assessment to tax, ta tax demand, evidence of
payment of tax, or any other document, issued by the competent authority for the jurisdiction in
question.

An entity whose only sources of income from relevant activities are subject to tax in a jurisdiction outside
the BVI will be regarded as resident for tax purposes in that jurisdiction.

If my company is not tax resident in the BVI do I still need to comply with Economic Substance?

No, an entity that carries on a relevant activity during a reporting period will not need to meet the economic
substance requirements during that reporting period if it is resident for tax purposes in a jurisdiction outside
the BVI which is not on the EU taxation “blacklist” for the entirety of that reporting period.

How is tax residence determined if my company is transparent for tax purposes?

A “transparent entity” means an entity in respect of which the entire profits and gains are treated under the
law of another jurisdiction as attributable to and taxable on some or all of the participators or partners in the
entity in question. In the case of a transparent entity, tax residence in another jurisdiction must be
demonstrated by reference to each of the participators or partners on whom the entity’s profits are taxable.




Holding Companies

16.

17.

18.

19.

20.
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What is ‘holding business’?

“Holding business” means the business of being a pure equity holding entity.

A “pure equity holding entity” means a legal entity that only holds equity participations in other entities and
only earns dividends and capital gains.

My company only holds shares. Does it conduct ‘holding business’?

Yes, but only if it falls within the definition in 16 above and ONLY holds equity participations.

My company holds shares and other financial instruments such as an interest-bearing bond. Does it conduct
‘holding business’?

No. The ownership of any other form of investment (such as an interest-bearing bond) will take the legal
entity outside the definition of ‘holding business’. Entities which own other forms of asset (eg bonds,
government securities, legal or beneficial interests in real property) will not be pure equity holding entities
(even if they also own equity participations) and will not be treated as carrying on holding business.

My company holds shares in a subsidiary and a non interest-bearing loan to the subsidiary. Does it fall within
the definition of a holding company of the BVI ES Law?

No. A legal entity will only fall within the definition of a “pure equity holding entity” if it holds nothing but
equity participations. Please note that it may still be subject to the BVI ES Law if it carries on other relevant
activities.

| have a company which falls within the definition of a Holding Company. | understand that there are
reduced requirements for Holding Companies in meeting the economic substance requirements. What are
they?

A pure equity holding entity, which carries on no relevant activity other than holding equity participations in
other entities and earning only dividends and capital gains, has adequate substance if it:

a) complies with its statutory obligations under the BVI Business Companies Act, 2004 or the Limited
Partnership Act, 2017 (whichever is relevant);

b) has, in the Virgin Islands, adequate employees and premises for holding equity participations and, where
it manages those equity participations, has, in the Virgin Islands, adequate employees and premises for
carrying out that management. A Holding Company should determine if the holding of the investment is
entirely passive in nature or if such investment requires active management. If the holding of the
investment is passive in nature, the retention of PBVI as the Registered Agent to perform the minimal
services may be sufficient to demonstrate substance. However, if the holding requires active
management the entity should have adequate and suitably qualified employees, and appropriate
premises, in the BVI to carry out this function




21. | have a company which falls within the definition of a Holding Company which requires active management.
Can | outsource the conduct of the company’s activities?

Yes. There is no restriction on the extent to which a pure equity holding entity may outsource its activity.
Where the activity is outsourced, the extent of the outsourcing will be taken into account in assessing the
adequacy of the employees in the BVI, but only if the outsourcing is itself to a person operating in the BVI.

22. | have a company which falls within the definition of a Holding Company. Must the company be directed or
managed in the BVI?

No. For a pure equity holding entity there is no requirement that the entity is directed or managed in the BVI.

Reporting

23. Who will be the BVI Competent Authority for monitoring and enforcing Economic Substance?

The International Tax Authority (“ITA”) is the BVI’s Competent Authority.

24. What information needs to be reported to the ITA?

a)

b)

Portcullis already holds some of the required information on record. However, we will require the
following information:

a) Confirmation of the entity’s business activity or activities;
b) The entity’s tax residence; and

c)

If the entity is part of a group, the jurisdiction where the parent entity was formed.

By way of self- reporting, an entity which carries on a relevant activity, and which is not a non-
resident company or a non-resident limited partnership, in relation to each such activity which it
carries on during a financial period, and in respect of that period:

the total turnover generated by the relevant activity;

the amount of expenditure incurred on the relevant activity within the Virgin Islands;

the total number of employees engaged in the relevant activity;

the number of employees engaged in the relevant activity within the Virgin Islands;

the address of any premises within the Virgin Islands which is used in connection with the relevant
activity and the address of each such premises;

the nature of any equipment located within the Virgin Islands which is used in connection with
the relevant activity; and

the names of the persons responsible for the direction and management of the relevant activity,
together with their relationship to the company and whether they are resident in the Virgin
Islands.

For entities conducting intellectual property business, additional information will be required. We recommend
these entities contact the Legal Practitioner for further guidance.

pg. 6




25. How is the information reported and whose obligation is it to make sure that the required information is
provided to the ITA?

Information required for reporting is gathered in two ways:
c) First, by way of information-gathering and self-reporting under the BOSS Act; and
d) Secondly, pursuant to specific information requests from the ITA
It is understood that self-reporting will be completed by the entity via an online platform. It is the entity’s
obligation to ensure it provides the ITA with the prescribed information within 6 months from the end of its
financial period.
Further information on this process will be provided as soon as it becomes available.
26. What is a Financial Period?

In the case of an entity incorporated or formed on or after 1 January 2019, the entity shall notify the ITA within
one year from the date of incorporation or formation of its financial period and thereafter each successive
period of one year running from the end of that period.

In any other case, there is some flexibility as to when the first financial period begins, providing that it must
have begun no later than 30 June 2019 and thereafter each successive period of one year running from the

end of that period.

27. My company was incorporated on or after 1 January 2019, | want to align my financial period to the calendar
year 31 December 2019, can my first reporting period be shorter than one year?

Yes, an entity can have a shorter financial period provided that notice is given to the ITA. The notice must be
given within three months of the date of incorporation or, if later, within three months following 30 June 2019.

The entity may not elect to terminate its first financial period on a date prior to the date of the notice.

28. My company was incorporated prior 1 January 2019, | want to align my financial period to my accounting
period, can my first reporting period be shorter than one year?

Yes, an entity can have a shorter financial period provided that notice is given to the ITA. The notice must be
given on or before 31 December 2019. The entity may not elect to terminate its first financial period on a date
prior to the date of the notice.

29. Can a financial period be altered or changed?

Yes, notice to the ITA will be required. However, any alteration cannot have the effect of extending
the length of the financial period beyond 12 months.

30. When should reporting be done?

Reporting must be completed within 6 months of the end of the financial period. For example,

Date of Incorporation/Formation \ Financial Period Start \ Reporting Deadline
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Prior to 1 January 2019 30 June 2019 31 December 2020

On or after 1 January 2019 Date of Incorporation/Formation | Within 6 months of end of Financial

Period

Entities may request to have their Financial Period changed by way of written notice to the ITA.

Outsourcing

31.

32.

Can | outsource my relevant activity?

Banking, insurance, and fund management business — An entity conducting a regulated activity under licence
from the FSC must comply with any relevant restrictions on outsourcing imposed by that licence, in addition
to observing the economic substance requirements in respect of outsourcing.

Holding business — There are no restrictions on the extent to which a pure equity holding entity may outsource
its activity. Where activity is outsourced, the extent of the outsourcing will be taken into account in assessing
the adequacy of the employees in the BVI, but only if the outsourcing is itself to a person operating in the BVI.

If the holding of an investment is passive in nature, the retention of PBVI as the Registered Agent to perform
the minimal services may be sufficient to demonstrate substance and be considered as outsourcing.

All other relevant activities — see (32) below.
Can | outsource my core income generating activity?

Entities are permitted to outsource core income-generating activity (CIGA) to a third party, providing that the
following conditions are satisfied:

a) no part of the entity’s CIGA may be outsourced outside the BVI;

b) only the part of the activity that generates income for the entity may be taken into consideration,
when considering the extent of the outsourcing;

c) the entity is able to monitor and control the carrying out of the activity done on its behalf by the
third party.

33. Does outsourcing count towards substance?

34.
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Yes, where an entity outsources part of its relevant activity, and that work meets the following requirements
for outsourcing:

a) the expenditure on the outsourcing will be taken into account when assessing the entity’s expenditure
in the BVI; and

b) the extent of the work done under the outsourcing arrangement will be taken into account when
assessing the adequacy of the number of the entity’s employees, and the suitability of their
qualifications.

How do | report that my entity is outsourcing all or part of its activity or core income generating activity?

Information on the third party will be required as part of the entity’s annual reporting to the ITA.




Enforcement

35. Under what circumstances can my entity be penalised?
An entity can be penalised:
a) where there has been a failure to provide information, or information provided is inaccurate; and
b) where there has been a failure to comply with economic substance requirements.
36. What enforcement action will the ITA take if the entity fails to meet the economic substance requirements?
There will be a three stage process:

c) On afirst determination of non-compliance, the ITA will issue a notice, explaining the reasons for the
determination, the amount of the penalty and the date from which the penalty is due and the action
which the ITA considers should be taken by the entity and the date by which such action needs to be
taken. It will also notify the entity of its right of appeal. The applicable penalty at this stage is a
minimum of USDS$5,000 up to a maximum of USS$50,000 in case of high risk IP legal entity and
USS$20,000 in all other cases.

d) Ifthe entity fails to take the action demanded of it in the first determination the ITA will issue a second
determination which will contain a note that ITA may make a report to the Financial Services
Commission. The applicable penalty at this stage is a minimum of USD$10,000 up to a maximum of
US$400,000 in case of high risk IP legal entity and US$200,000 in all other cases.

e) Following the issue of a notice on a second determination of non-compliance, the ITA may, if it
considers it appropriate to do so having regard to all the circumstances of the case, request that the

legal entity be struck off the register.

If the ITA feels that there is no possibility of the entity meeting the economic substance requirements, it may
bypass the three stage process and strike the company off.

The penalties set out are not exhaustive. A director of a company which has breached the economic substance
requirements may also be the subject of disqualification proceedings.

37. Is there a right of Appeal?
There is a right of appeal but any appeal must be filed within 30 days of the date of the notice of non-compliance.

Where notice of appeal has been lodged, the time for complying with the requirements specified in the notice of
non-compliance only starts to run from the date on which the appeal is finally determined or withdrawn.

pg. 9




SCHEDULE 1

Each of the above activities is further defined in the Act, and it is expected that guidance will be issued to assist in
determining if a particular entity is carrying on a relevant activity.

Relevant Activities

Core Income Generating Activities

banking business;

has the meaning specified in section 2(1) of the Banks and
Trust Companies Act, 1990

raising funds, managing risk including credit,
currency and interest risk;

taking hedging positions;

providing loans, credit or other financial
services to customers;

managing regulatory capital;

preparing regulatory reports and returns;

insurance business;

has the meaning specified in section 3(1) of the Insurance
Act, 2008;

predicting and calculating risk;

insuring or re-insuring against risk;
providing insurance business services to
clients;

fund management business;

means the conduct of an activity that requires the

legal entity to hold an investment business license pursuant
to section 4 and category 3 of Schedule 3 of the Securities
and Investment Business Act, 2010; which includes the
following sub-categories:

Investment Management Sub-category A: managing
Segregated Portfolios (Excluding Mutual Funds);
Sub-category B: Managing Mutual Funds;

Managing Insurance Products; Sub-category E: Managing
Other Types of Investment

Sub-category C: Managing Pension Schemes; Sub-category D:

taking decisions on the holding and selling of
investments;

calculating risks and reserves;

taking decisions on currency or interest
fluctuations and hedging positions;

preparing relevant regulatory or other reports
for government authorities and investors;

finance and leasing business;

means the business of providing credit facilities of any kind
for consideration.

agreeing funding terms;

identifying and acquiring assets to be leased (in
the case of leasing);

setting the terms and duration of any financing or
leasing;

monitoring and revising any agreements;
managing any risks;

headquarters business;

means the business of providing any of the following
services to an entity in the same Group:

(a) the provision of senior management;

(b) the assumption or control of material risk for activities
carried out by any of those entities in the same Group; or

(c) the provision of substantive advice in connection with the
assumption or control of risk referred to in paragraph

taking relevant management decisions;
incurring expenditures on behalf of affiliates;
co-ordinating group activities;

shipping business;

means any of the following activities involving the operation
of a ship anywhere in the world other than solely within
Virgin Islands waters (as defined in section 2(2)(a) of the
Merchant Shipping Act, 2001)

managing the crew (including hiring, paying
and overseeing crewmembers);

hauling and maintaining ships;

overseeing and tracking deliveries;
determining what goods to order and when to
deliver them;




organising and overseeing voyages;

holding business;

means the business of being a pure equity holding entity

carries on no relevant activity other than
holding equity participations in other entities
and earning dividends and capital gains

intellectual property business;

means the business of holding intellectual

property assets - means any intellectual property right in
intangible assets, including but not limited to copyright,
patents, trade marks, brand, and technical know-how, from
which identifiable income accrues to the business (such
income being separately identifiable from any income
generated from any tangible asset in which the right
subsists);

A High Risk IP legal entity —

where the business concerns intellectual property
assets such as patents, research and development;
where the business concerns non-trade intangible
assets such as brand, trademark and customer
data, marketing, branding and distribution.

distribution and service centre business.

means the business of either or both of the following:
a) purchasing from foreign affiliates
i component parts or materials for goods; or
ii. goods ready for sale; and
iii. reselling such component parts, materials or
goods;
b) providing services to foreign affiliates in connection with
the business

transporting and storing goods;

managing stocks;

taking orders;

providing consulting or other administrative
services;
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